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PREFACE

The present study was conducted within the framework of the project Children Deprived of
Liberty in Central and Eastern Europe: Between Legacy and Reform, financed by the specific
programme Fundamental Rights and Citizenship for the period 2007 - 2013, as part of the
General Programme “Fundamental Rights and Justice” at the Directorate-General for Justice
of the European Commission. The programme aims to help make people’s rights and free-
doms effective in practice by making them better known and more consistently applied across
the EU. It also promotes the rights of the child, the principles of non-discrimination (on racial
or ethnic grounds, religion or belief, disability, age or sexual orientation) and gender equality
(including projects to combat violence against women and children).

The two-year project was implemented by the Bulgarian Helsinki Committee (BHC), the lead-
ing organisation, together with the Association for the Defence of Human Rights in Romania
- the Helsinki Committee (Romania), the Centre for Legal Resources (Romania), the Helsinki
Foundation for Human Rights (Poland) and the Hungarian Helsinki Committee (Hungary).

In 2011, the EU adopted an Agenda on the Rights of the Child. One of its main priorities is to
make justice systems across Europe more child-friendly because many are still insufficiently
adapted to the specific vulnerabilities and needs of children. The agenda is focused on chil-
dren’s involvement in judicial proceedings in various settings, either directly as a defendant,
victim or witness or indirectly when judicial decisions may have a considerable impact on
their lives such as in divorce or custody proceedings. While the agenda also recognises that
children sentenced to custody and placed in criminal detetention structures are particularly
at risk of violence and maltreatment, it only makes a fleeting reference to existing interna-
tional guiding principles regarding how to deal with children who are deprived of liberty.

The agenda further states that detention of children should be a measure of last resort and for
the shortest approporiate period of time. However, children are all too often deprived of their
liberty, being exposed to increased risks of abuse, violence, acute social discrimination and
denial of their civil, economic and social rights. The extent and forms of deprivation of liberty
of children across Europe is not sufficiently analysed and studied and not enough research
has examined whether national juvenile justice systems meet international standards both
in law and in practice. Deprivation of liberty for the purposes of “educational supervision”, a
term that has not been given clear meaning by international jurisprudence, also needs more
scholarly attention.

As a result of a common communist legacy, Central and Eastern European countries face
similar problems in the living and placement conditions of children in closed institutions.
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International organisations have consistently noted the need for reform in institutional care
and juvenile justice systems in Central and Eastern Europe and stress that depriving children
of liberty continues to be used extensively. There is also very little jurisprudence of interna-
tional bodies capable to guide the reforms. In addition, the lack of reliable and comparable
data on children deprived of liberty on a national and European level hinders the development
of evidence-based policies on the rights of children deprived of their liberty.

The project Children Deprived of Liberty in Central and Eastern Europe: Between Legacy and
Reform provides a systematic overview of the closed institutions where children are deprived
of liberty, including those for children with imposed criminal sanctions and children placed
in institutions for other purposes (educational supervision, medical treatment, immigration
control etc.) in Bulgaria, Hungary, Poland and Romania. It provides an up-to-date picture
regarding the situation in these Central and Eastern European countries, evaluating the com-
pliance of national legislation with international standards both in law and in practice. The
project sets the basis for an in-depth discussion on the implementation of future policies and
reforms in the field of juvenile justice. It also demonstrates the need for developing a com-
prehensive common strategy on juvenile justice within the European Union to fully ensure
the protection of a particularly vulnerable sector of the population (minors and young people,
frequently belonging to groups at risk of social exclusion).

Traditionally, projects on children deprived of liberty adopt an approach that limits moni-
toring to institutions, pertaining formally or informally to the criminal justice system. The
current project uses a broadened scope to include other institutions that inherently replicate
the placement and living conditions of criminal justice institutions (reformatories, pre-trial
detention facilities, police stations), where children are placed by a judicial, administrative
or other authority and from which they cannot leave at will. Thus, it involved monitoring not
only of criminal justice institutions but also other closed establishments such as institutions
for the placement of children for educational supervision, welfare and protection purposes,
migrants with irregular status, children with disabilities and institutions for active treatment
of children with mental disabilities.

The present approach better suits the project’s aim since the case law of the European Court
of Human Rights (ECtHR) has determined that institutions falling outside the juvenile justice
system can be also deemed as closed institutions depriving children of their liberty. ECtHR
jurisprudence and the standards of the UN Committee on the Rights of the Child were the
basis for determining the type and the number of institutions to be monitored and the given
recommendations. This approach provides a comprehensive analysis of the forms of depriva-
tion of liberty, conditions and guarantees provided, and whether they meet the standards for
the protection of children’s rights.

On this basis, each partner selected the type and number of institutions to monitor in their
respective countries. Due to limitations upon the number of monitored institutions and access
restrictions in some countries, not all organisations visited the same type of institutions such
as psychiatric institutions or asylum detention facilities. Nevertheless, each partner moni-
tored the core institutions that are formally or informally part of the juvenile justice systems.

Part I presents a critical review of international standards related to the deprivation of lib-
erty and treatment of children, deprived of liberty. The first part of this review relating to
international standards on the protection of the right to liberty and security is based mainly
on the law of international treaties, more specifically of the two international treaties of
fundamental importance to Europe: the United Nations International Covenant on Civil and
Political Rights (ICCPR, the Covenant) and the Council of Europe’s European Convention on
the Protection of Human Rights and Fundamental Freedoms (ECHR, the Convention). The
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analysis focuses on the generally applicable standards, where the case law is most abundant,
but it takes into account the relevant jurisprudence, generated by child-related cases.

The second part of the analysis is dedicated to standards regarding the treatment of children
at places for deprivation of liberty. Since the case law of the UN and Council of Europe bodies
is not very comprehensive on this issue, the analysis in this part is based on the documents
comprising soft law. This includes several documents of UN and Council of Europe bodies,
partly dedicated to the treatment of children who are in the process of being deprived, or
have already been deprived, of their liberty. Among these, the most comprehensive in terms
of standards on the treatment of children deprived of their liberty, are the 1990 United Na-
tions Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules) and
the 2008 European Rules for Juvenile Offenders Subject to Sanctions or Measures (Euro-
pean Rules on Juvenile Offenders). Other important documents include the 1985 United Na-
tions Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules),
the 1990 United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh
Guidelines), as well as General Comment No. 10 of the United Nations Human Rights Com-
mittee on children’s rights in juvenile justice.

Part II consists of the country reports prepared by the five participating organisations from
Bulgaria, Hungary, Poland and Romania. Each country report presents the results from the
two-year legal and field research. The research assesses the conditions of children deprived of
liberty throughout the respective country.

Each country report first outlines the utilised methodology which defines the scope and type
of institutions visited. This section provides an overview of used information sources - prima-
ry and secondary, as well as an analysis of the obstacles to carrying out the study. The meth-
odology used for institutional monitoring was developed by the participating organisations
at a kick-off meeting in Sofia, Bulgaria, to ensure consistency and comparability of the results.

The country reports include a chapter on legal research, which provides an assessment of
national legislation compliance with European and international standards on the rights of
children deprived of liberty. Its objective was to analyse all possibilities of institutional de-
tention of children and explain why each type of detention/accommodation is considered to be
a deprivation of liberty. The legal research includes an analysis of secondary information and
interviews and serves to establish violations or important gaps in the legislative framework
and thus, propose adequate changes and alternatives to the existing legislation.

Finally, each organisation carried out monitoring visits to closed institutions, including re-
formatories, pre-trial detention facilities, police custody facilities, migrant detention centres,
social institutions and services and more. Thus, each country report includes detailed chap-
ters on each type of monitored institution. It outlines the various aspects investigated during
the monitoring visits — placement, judicial review and access to legal aid, material conditions,
access to health care, access to education and other activities, disciplinary practices, contact
with the outside world, staff and inspections.
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CHAPTER 1

International Standards for
Deprivation of Liberty of
Children and for Treatment
of Children Deprived of
Their Liberty:

A Critical Overview

Krassimir Kanev’






Deprivation of liberty of children is regulated by both the general rules which govern also
deprivation of liberty of adults, and by special rules applicable only to children. The part of
this review that discusses international standards on the protection of the right to liberty and
security focuses mainly on international legal standards, more specifically on the law of the
international treaties of fundamental importance to Europe: the International Covenant on
Civil and Political Rights (ICCPR, the Covenant) of the United Nations and the Council of Eu-
rope’s European Convention on the Protection of Human Rights and Fundamental Freedoms
(ECHR, the Convention). The law of these treaties is presented on the basis of the jurisprudence
of the treaty bodies, which are established to ensure their effective implementation at the na-
tional level. These include the Human Rights Committee (HRC),! the European Commission of
Human Rights (ECmHR, the Commission)? and the European Court of Human Rights (ECtHR,
the Court). In addition, in order to clarify the case law of the UN and Council of Europe bod-
ies, some aspects of the jurisprudence of the UN Committee on the Rights of the Child, es-
tablished with the Convention on the Rights of the Child, as well as of the bodies of the inter-
American system for the protection of human rights, have also been analysed. The analysis
focuses primarily on the standards of general applicability, where the case law is most de-
veloped, while also taking into account the applicable case law generated by cases involving
children. To a lesser extent, the analysis in this part also relies on the documents comprising
the soft law on this matter.

The second part of the analysis is dedicated to the standards on the treatment of children at
places for the deprivation of liberty. Since the case law of the UN and Council of Europe bod-
ies on this issue is not very developed, the analysis is based on soft law. This includes several
documents of UN and Council of Europe bodies, which focus largely on the treatment of chil-
dren who are in the process of being deprived, or have already been deprived, of their liberty.
Among these, the most comprehensive in terms of standards on the treatment of children
deprived of their liberty are the United Nations Rules for the Protection of Juveniles Deprived
of their Liberty (the Havana Rules)® from 1990 and the European Rules for Juvenile Offenders
Subject to Sanctions or Measures (European Rules on Juvenile Offenders) from 2008.# Other
important documents include the United Nations Standard Minimum Rules for the Admin-
istration of Juvenile Justice (the Beijing Rules)® from 1985, the United Nations Guidelines for
the Prevention of Juvenile Delinquency (the Riyadh Guidelines)® from 1990, as well as General
Comment No. 10 of the United Nations Committee on the Rights of the Child on children’s
rights in juvenile justice.”

The recent proposal for a directive of the European Parliament and of the Council on proce-
dural safeguards for children suspected or accused in criminal proceedings, if adopted, would

* The author wants to thank Margarita Ilieva, attorney-at-law, Director of the Legal defence programme of the Bulgarian
Helsinki Committee for her numerous valuable comments and extensive editorial work.

1 The HRC is a body established by the Covenant which considers individual complaints, as well as periodic reports of
the states parties, and formulates recommendations to them. It also publishes general comments on different articles
of the Covenant which, together with the decisions on individual complaints and the recommendations to states party,
comprise its jurisprudence. In October 2014 the HRC adopted its General Comment No. 35 on Article 9 of the Covenant.

2 The European Commission of Human Rights was abolished in 1998 when Protocol No. 11 to the ECHR entered into
force.

3 United Nations Rules for the Protection of Juveniles Deprived of their Liberty, GA resolution 45/113 of 14 December
1990.

4 European Rules for juvenile offenders subject to sanctions or measures, Recommendation CM/Rec(2008)11 of the Com-
mittee of Ministers of the Council of Europe of 5 November 2008.

5 United Nations Standard Minimum Rules for the Administration of Juvenile Justice, GA resolution 40/33 of 29 Novem-
ber 1985.

6 United Nations Guidelines for the Prevention of Juvenile Delinquency, GA resolution 45/112 of 14 December 1990.

7 CRC, General Comment No. 10 (2007): Children’s Rights in Juvenile Justice, 25 April 2007.
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be of key importance in relation to both the standards on the deprivation of liberty of children
and their treatment in the institutions.!

1. The right to liberty and security: concept, status and obligation to
guarantee

The way the provisions governing the right to liberty and security are formulated in the dif-
ferent international documents varies significantly. The analysis of these provisions and the
differences between them is an important starting point for understanding the approaches of
the different human rights protection systems to this fundamental human right.

Table 1 contains the formulations of the two most important treaties on the protection of
civil and political rights, which are applicable to Europe: the International Covenant on Civil
and Political Rights and the European Convention on the Protection of Human Rights and
Fundamental Freedoms.

Table 1: Defining the right to liberty and security

European Convention for the Protection of
Human Rights and Fundamental Freedoms
(1950)

International Covenant on Civil and Political
Rights (1966)

Article 5

1. Everyone has the right to liberty and security
of person. No one shall be deprived of his liberty
save in the following cases and in accordance
with a procedure prescribed by law:

Article 9

1. Everyone has the right to liberty and security
of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of
his liberty except on such grounds and in ac-

cordance with such procedure as are established
by law.
2. Anyone who is arrested shall be informed, at
the time of arrest, of the reasons for his arrest
and shall be promptly informed of any charges
against him.
3. Anyone arrested or detained on a criminal
charge shall be brought promptly before a judge
or other officer authorized by law to exercise ju-
dicial power and shall be entitled to trial within
a reasonable time or to release. It shall not be the
general rule that persons awaiting trial shall be
detained in custody, but release may be subject to
guarantees to appear for trial, at any other stage
of the judicial proceedings, and, should occasion
arise, for execution of the judgement.
4. Anyone who is deprived of his liberty by arrest
or detention shall be entitled to take proceedings
before a court, in order that that court may decide
without delay on the lawfulness of his detention
and order his release if the detention is not lawful.
5. Anyone who has been the victim of unlawful
arrest or detention shall have an enforceable right
to compensation.

a) the lawful detention of a person after convic-
tion by a competent court;

b) the lawful arrest or detention of a person for
non-compliance with the lawful order of a
court or in order to secure the fulfilment of
any obligation prescribed by law;

c) the lawful arrest or detention of a person
effected for the purpose of bringing him
before the competent legal authority on rea-
sonable suspicion of having committed an
offence or when it is reasonably considered
necessary to prevent his committing an of-
fence or fleeing after having done so;

d) the detention of a minor by lawful order
for the purpose of educational supervision
or his lawful detention for the purpose of
bringing him before the competent legal
authority;

e) the lawful detention of persons for the pre-
vention of the spreading of infectious dis-
eases, of persons of unsound mind, alcohol-
ics or drug addicts or vagrants;

1 European Commission, Proposal for a Directive of the European Parliament and of the Council on procedural safe-
guards for children suspected or accused in criminal proceedings, COM(2013) 822/2.
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2. Everyone who is arrested shall be informed
promptly, in a language which he understands,
of the reasons for his arrest and of any charge
against him.

3. Everyone arrested or detained in accordance
with the provisions of paragraph 1.c of this article
shall be brought promptly before a judge or other
officer authorised by law to exercise judicial power
and shall be entitled to trial within a reasonable
time or to release pending trial. Release may be
conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest
or detention shall be entitled to take proceedings
by which the lawfulness of his detention shall
be decided speedily by a court and his release
ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest
or detention in contravention of the provisions
of this Article shall have an enforceable right to
compensation.

The definitions in several other special UN treaties, which contain provisions guaranteeing
the right to liberty and security of certain vulnerable groups, should also be considered in the
interpretation of these texts. The applicable provisions of other regional human rights trea-
ties, and especially Article 7 of the American Convention on Human Rights and the jurispru-
dence of the Inter-American Court of Human Rights (IACHR), are also important.

Generally, the scholarly literature makes a distinction between two aspects of the right to
liberty and security as stated in the Covenant and in the Convention: substantive and formal.!
The substantive aspect comprises the prohibition of unlawful and arbitrary deprivation of
liberty, as well as a comprehensive list of circumstances in which deprivation of liberty is
allowed. The formal aspect is related to the formulation of procedural safeguards against
unlawful and arbitrary deprivation of liberty.

In its judgment in the case of McKay v. the United Kingdom the Grand Chamber of the European
Court of Human Rights held: “Article 5 of the Convention is, together with Articles 2, 3 and 4,
in the first rank of the fundamental rights that protect the physical security of an individual”.?
In the case of the Tehran hostages, the International Court of Justice (ICJ) went further by
holding that the prohibition of unlawful and arbitrary deprivation of liberty under certain
circumstances is an obligation of a more universal nature than that established with the rati-
fication of an international treaty: “[..] wrongfully to deprive human beings of their freedom
and to subject them to physical constraint in conditions of hardship is in itself manifestly
incompatible with the principles of the Charter of the United Nations, as well as with the fun-
damental principles enunciated in the Universal Declaration of Human Rights“. The violation
of this right is therefore a violation of a norm of general international law.* The prohibition
of the arbitrary deprivation of liberty is also a norm of customary international humanitar-

1 See Trechsel, S. (1993) “Liberty and Security of Person”, in: Macdonald, R. St. J., F. Matscher, H. Petzold (eds.), The
European Convention for the Protection of Human Rights, Dordrecht/Boston/London: Martinus Nijhoff, 1993, p. 278
(hereinafter Trechsel, Liberty and Security of Person).

2 ECtHR, McKay v. the United Kingdom, No. 543/03, Grand Chamber judgment of 3 October 20006, § 30.

3 ICJ, Case Concerning United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), IC] Reports
1980, § 91.
4 Ibid, § 90.
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ian law.! According to Article 7.1e of the Rome Statute of the International Criminal Court,
imprisonment or other severe deprivation of physical liberty carried out in violation of the
fundamental rules of international law is a crime against humanity when committed as part
of a widespread or a systematic attack against a civilian population.

Nevertheless, it is evident from the way it has been formulated that this right is not absolute.
This is one aspect in which it differs, for example, from the right to not be subjected to torture,
inhuman or degrading treatment or punishment (Article 3 of the ECHR),? as well as the right
to not be held in slavery or servitude (Article 4 of the ECHR). Both Article 9 of the ICCPR and
Article 5 of the ECHR allow for its restriction, i.e. for the deprivation of liberty under certain
circumstances. In some cases the deprivation of liberty is admissible when the aim of the
state is to safeguard the interests of vulnerable persons, such as children and individuals with
mental disorders (parens patriae).

There are several common elements in the formulation of Article 9 of the ICCPR and Article
5 of the ECHR:

« prohibition of deprivation of liberty that has not been provided for by law;

+ obligation to inform detained persons about the grounds for the detention and about all
the charges against them, in cases where the detention is on suspicion that an offence has
been committed;

+ special safeguards against unlawfulness and arbitrariness for persons detained on
suspicion that they have committed an offence, including an obligation to ensure prompt
appearance before a judge or another official authorised by law to exercise judicial powers,
trial within a reasonable time and right to release conditioned by guarantees to appear
for trial;

- right of access to court for everyone arrested or detained, regardless of the grounds, in
order to verify the lawfulness of the deprivation of liberty, and an obligation for the court
to rule speedily;

- right to compensation for unlawful arrest or detention.

A sixth element should be added to these five: the prohibition of arbitrary deprivation of
liberty in any form. This prohibition goes together with the prohibition of unlawful depriva-
tion of liberty under Article 9 of the Covenant, and is also explicitly included in the relevant
articles of both the Convention on the Rights of the Child and the Convention on the Rights of
Persons with Disabilities, but not in the formulation of Article 5 of the ECHR. Since their ear-
liest case law, however, the European Commission on Human Rights and the European Court
of Human Rights have distinguished between the lawfulness and arbitrariness requirements
and established the latter also as a key requirement under Article 5.5 On the basis of this,
other international treaties and the monitoring bodies related to them have derived concrete
and narrowly formulated rights.

The main difference between Article 9 of the Covenant and Article 5 of the Convention is that
the latter includes an exhaustive list of grounds on which deprivation of liberty is possible.
Depending on the approach, different authors come up with 13 to 15 such grounds.* Ever

1 Henckaerts, J.-M., Doswald-Beck, L. (2009) Customary International Humanitarian Law, Vol. I, Cambridge, Cambridge
University Press and ICRC, 2009, p. 344. In essence this publication uses “arbitrary” in the broadest sense of the word,
which comes from the Universal Declaration of Human Rights, and includes within it the meaning of “unlawful”.

2 See Kanev, K. (2009) Protection against Torture, Cruel, Inhuman or Degrading Treatment or Punishment (in Bulgarian),

Sofia, Sibi, pp. 19-25 (hereinafter: Kanev, Protection against Torture).

See section 3: Requirement of lawfulness and protection against arbitrariness, below.

4 Trechsel, Human Rights in Criminal Proceedings, p. 407; Reed, R., Murdoch, J. (2011) Human Rights Law in Scotland, Third
edition, Haywards Heath, Bloomsbury Professional, p. 428.
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since its earliest case law, the ECtHR has ruled that the exhaustive list of exceptions allowed
under Article 5(1) should be interpreted narrowly.! In this way, Article 5’s list of legitimate
exceptions differs significantly to that of Articles 8-11 of the Convention and of the similar
provisions of the Covenant, which are more loosely defined.? Other differences will be pointed
out as well later in the text, when reviewing in detail specific provisions.

Guaranteeing the right to liberty and security, just like any other human right, bestowes both
negative and positive obligations onto states. As pointed out by Judge Martens in his dis-
senting opinion to the ECtHR judgment in the case of Giil v. Switzerland of 1996, “[n]egative
obligations require member States to refrain from action, positive to take action”.> The two
types of obligations are derived both from the formulation of the provisions in the respective
international treaties and from the jurisprudence of the bodies monitoring their implementa-
tion. With regard to some rights, such as the prohibition of torture, inhuman and degrading
treatment and punishment, the definitions contained in both the Convention and the Cov-
enant point towards a fully negative obligation. Nevertheless, both the ECtHR and the HRC
have formulated in their case law a wide spectrum of positive obligations to prevent such
practices, and the failure to comply with these would lead to a violation of the respective
treaty provision.* One such obligation is, for example, the obligation to investigate, which is
not included in the provisions in the Convention and in the Covenant.

The right to liberty and security is of a different type. In the way it is defined, the negative
and the positive obligations of states are intertwined and the positive ones actually prevail
over the negative. Only the prohibition of unlawful and arbitrary deprivation of liberty and
the implicit prohibition of arrest and detention beyond the exhaustive list of grounds (Article
5(1)(@)-(f) of the Convention) constitute negative obligations. The obligation to inform, to
promptly bring the person detained on a criminal charge before a judge, to have a court rule
speedily on the lawfulness of any deprivation of liberty, are all positive obligations. In addi-
tion to those listed in the treaties, both the ECtHR and the HRC have formulated in their case
law other negative and positive obligations.®

Under the systems of the Convention and of the Covenant, states have the positive obligation
to guarantee the right to liberty and security against violations on behalf of third parties.
In a series of cases, the ECtHR and the HRC found violations of respectively Article 5 of the
Convention and Article 9 of the Covenant, in cases where the states had failed to comply with
these obligations. For example, in its judgment in the case of Riera Blume and others v. Spain
of 1999, the Court found a violation of Article 5 in a case where the police had assisted the
parents of several members of a religious group, denounced as a “sect”, to have them taken
against their will to a hotel where they were supervised by a private organisation fighting
against “sects”, in order to be “deprogrammed” by a psychologist and a psychiatrist aiming to
“recover their psychological balance”.

1 See for example ECtHR, Winterwerp v. the Netherlands, No. 6301/73, Judgment of 24 October 1979, § 37; ECtHR, Bouamar
v. Belgium, No. 9106/80, Judgment of 29 February 1988, § 43; ECtHR, Ciulla v. Italy, No. 11152/84, Judgment of 22 Febru-
ary 1989, § 41; ECtHR, Quinn v. France, No. 18580/91, Judgment of 22 March 1995, § 42.

2 See Harris, D.J.,, O'Boyle, M., Bates, E.P, Buckley, C.M. et al. (2014) Law of the European Convention on Human Rights,
Third edition, Oxford, Oxford University Press, p. 289 (hereinafter Harris, O’Boyle, Bates, Buckley, Law of the European
Convention on Human Rights).

3 ECtHR, Giil v. Switzerland, No. 23218/94, Judgment of 19 February 1996, Dissenting Opinion of Judge Martens, ap-
proved by Judge Russo.

4 See Mowbray, A.R. (2004) The Development of Positive Obligations under the European Convention on Human Rights by the
European Court of Human Rights, Oxford/Portland, Hart Publishing, pp. 43-65.

5 For the positive obligations under Article 5 established in the case law of the Strasbourg bodies, see Rainey, B., Wicks,
E., Ovey, C. (2014) The European Convention on Human Rights, Sixth edition, Oxford, Oxford University Press, pp. 219-220
(hereinafter Rainey, Wicks, Ovey, The European Convention on Human Rights).

BACK TO TABLE OF CONTENTS 25



Article 4 of the ICCPR and Article 15 of the ECHR allow derogation (exemption of the state
from the obligation to guarantee) from some rights in time of war or other emergency. In
such situations, certain aspects of the right to liberty and security may be derogated. The
main terms used in the two provisions are clarified in several documents issued by interna-
tional bodies and organisations. These include General Comment No. 29 of the HRC on Arti-
cle 4 of the Covenant,' the Siracusa Principles on the Limitation and Derogation Provisions
in the International Covenant on Civil and Political Rights, adopted by the United Nations
Sub-Commission on Prevention of Discrimination and Protection of Minorities (the Siracusa
Principles)? and the Paris Minimum Standards of Human Rights Norms in a State of Emer-
gency (the Paris Standards), adopted by the 61st conference of the International Law Asso-
ciation in Paris in 1984.3 The UN Working Group on Arbitrary Detention has also developed
an extensive position on the possibilities for derogation from international treaty provisions
guaranteeing the right to liberty and security.

In General Comment No. 29, which is the most authoritative among these standards, the HRC
stresses that not every public disturbance or even a catastrophe constitutes a public emer-
gency that threatens the life of the nation, i.e. a ground for derogation. The HRC also points
out that “[..] no provision of the Covenant, however validly derogated from will be entirely
inapplicable to the behaviour of a State party”.* This stems from the requirement that the
derogation be narrowed down to that strictly required by the exigencies of the situation.® The
HRC gives examples of provisions which cannot be subject to derogation and which are not
explicitly stipulated in Article 4 of the Covenant. These include the prohibitions against tak-
ing of hostages, abductions or unacknowledged detention. The inadmissibility of derogation
from them is justified by their status as norms of general international law.°

With regard to the right to liberty and security, the Paris Standards define a long list of
non-derogable guarantees related to preventive administrative detention. There is, however,
a gap in the Standards with regard to such forms of deprivation of liberty as the detention
of mentally ill persons, children, migrants, and others, for which there are even more solid
arguments not to allow derogation, given the general principles established by the Standards.

Principle 53 of the Siracusa Principles defines clearly what is meant by a derogation measure
being strictly required by the exigencies of the situation. It is not strictly required when “[..]
ordinary measures permissible under the specific limitations clauses of the Covenant would
be adequate to deal with the threat to the life of the nation”. In other words, the derogation
from guaranteeing the right to liberty and security is a measure that goes beyond the limita-
tions stipulated by Article 9 of the ICCPR and Article 5 of the ECHR.

In its General Comment No. 29 the HRC explicitly prohibits derogation from guaranteeing
the right to access to court for persons arrested or detained in order to verify the lawfulness
of their deprivation of liberty, regardless of its grounds, as well as from the obligation for a
speedy ruling by a court under Article 9(4) of the Covenant. The Committee explicitly justifies
this with the need for judicial protection of non-derogable rights:

1 HRC, General Comment No. 29: States of Emergency (Article 4), 31 August 2001, CCPR/C/21/Rev.1/Add.11.

2 U.N. Economic and Social Council, U.N. Sub-Commission on Prevention of Discrimination and Protection of Minorities,
“Siracusa Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and Political
Rights”, Annex, UN Doc E/CN.4/1984/4 (1984).

3 International Law Association, “The Paris Minimum Standards of Human Rights Norms in a State of Emergency”,
American Journal of International Law, Vol. 79, 1985.

4 HRC, General Comment No. 29, § 4.
5 Ibid, § ©.
6 Ibid, § 13b.
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“In order to protect non-derogable rights, the right to take proceedings before a court to
enable the court to decide without delay on the lawfulness of detention, must not be di-
minished by a State party’s decision to derogate from the Covenant.”

Under Article 18 of the ECHR, limitations of the rights and freedoms, which are allowed by
the Convention, cannot be imposed with a purpose different from that for which they were
prescribed. If the purpose is different, the limitation would constitute a violation of Article
5. In a number of cases related to limitations of the right to liberty and security imposed for
other purposes, the ECtHR found also a violation of Article 18 in conjunction with Article 5.
These cases concerned politically motivated arbitrary detentions of known opponents of the
authorities.? When applying Article 5 in such situations, the Court seeks specific facts that
prove the existence of “a hidden agenda”. The burden of proof in such cases falls on the ap-
plicant.

2. Basic terms

» o«

The three terms “deprivation of liberty”, “arrest” and “detention”, which are used both in Ar-
ticle 9 of the ICCPR and in Article 5 of the ECHR, often cause confusion and misunderstand-
ing, especially when used in relation to children. This occurs even more often in countries in
Eastern Europe, where “deprivation of liberty” has the very narrow meaning of a specific pun-
ishment stipulated by criminal law and, at least among practicing jurists, is not used to mean
anything else. The case of A. and others v. Bulgaria, on which the ECtHR ruled in November
2011, is a very good example of the differences in understanding of “deprivation of liberty”
of the Bulgarian authorities and the Strasbourg judges. The case concerns the placement of
the applicants, one minor (under 14 years old) and four adolescent (14-18 years old) girls, in a
correctional boarding school (CBS), as well as the placement of one of them in a crisis centre
for children and of another one in a Home for temporary placement of minors and adolescents
(HTPMA). According to the Bulgarian government, the applicants were not deprived of their
liberty.® The ECtHR did not agree with the Bulgarian government and held that all three cases
constituted deprivation of liberty.

The deprivation of liberty after conviction is only one type of deprivation of liberty under
Article 5(1) of the ECHR. It falls into one of the exhaustively listed conditions under which
deprivation of liberty is allowed, that under sub-paragraph a). Apart from that one, there are
five other circumstances that also constitute deprivation of liberty under the Convention. In
the case of A. and Others v. Bulgaria the ECtHR found that the applicants’ deprivation of lib-
erty falls under Article 5(1)(d): detention for the purposes of educational supervision. In other
words, the meaning of “deprivation of liberty” under the Convention is autonomous and is not
dependent on the domestic legal definition.

Apart from “deprivation of liberty”, Article 9 of the Covenant and Article 5 of the Convention
also include the terms “arrest” and “detention”. It seems that the most logical and most com-
mon understanding today is that “deprivation of liberty” is the generic term, while “arrest”
and “detention” are types of deprivation of liberty. Different international documents, how-
ever, have created a bit of a terminological muddle.

1 HRC, General Comment No. 29, § 16. See also HRC, Concluding observations on Israel (1998) (CCPR/C/79/Add.93), § 21.

2 Among the more recent judgments, see ECtHR, Lutsenko v. Ukraine, No. 6492/11, Judgment of 3 July 2012; ECtHR,
Tymoshenko v. Ukraine, No. 49872/11, Judgment of 30 April 2013; ECtHR, Ilgar Mammadov v. Azerbaijan, No. 15172/13,
Judgment of 22 May 2014.

3 CEDH, A. et autres c. Bulgarie, Requéte no 51776/08, Arrét du 29 novembre 2011, §§ 55, 90, 100. The author was the ap-
plicants’ representative in the proceedings before the ECtHR.
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Rule 11(b) of the Havana Rules defines deprivation of liberty as follows:

“The deprivation of liberty means any form of detention or imprisonment or the placement
of a person in a public or private custodial setting, from which this person is not permitted
to leave at will, by order of any judicial, administrative or other public authority.”

Exactly the same definition of deprivation of liberty is contained also in Article 4.2 of the
Optional Protocol to the United Nations Convention against Torture (the Optional Protocol).
“Arrest” is absent from this definition, which apart from “detention” refers also to “imprison-
ment” and “placement of a person in a public or private custodial setting”, both obviously
meaning something different from “detention”. The Havana Rules establish the principles for
the protection of children deprived of their liberty in any form, while the Optional Protocol
sets out mechanisms for visiting places for the deprivation of liberty at the global and na-
tional level, for the purposes of preventing torture, cruel, inhuman and degrading treatment
or punishment.! Given the wider spectrum of circumstances for the deprivation of liberty of
children, as well as the requirement for maximum scope of the monitoring under the Optional
Protocol, the wider definition found within it is justified. Yet, it is not sufficiently comprehen-
sive as it does not include deprivation of liberty that results from the decision of a private
individual or a representative of a non-public institution (for example, the director of a private
psychiatric clinic). The Covenant and the Convention refer only to “arrest” and “detention”.
“Placement in a public or private custodial setting”, formulated as one of the types of depriva-
tion of liberty alongside “detention” and “imprisonment” in the definitions above, prevents the
integration of this definition within the scope of Article 9 of the ICCPR and Article 5 of the
ECHR and causes serious problems around the applicability of judicial review of the depriva-
tion of liberty.

The UN Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment (UN Principles for the Protection against Detention) offer their own definitions
of “arrest”, “detained person” and “imprisoned person”, which are presented in Table 2.

Table 2: Definitions of "arrest”, “detained person” and “imprisoned person” according to the UN
Principles for the Protection against Detention

Arrest Detained person Imprisoned person

The act of apprehending a person | Any person deprived of personal | Any person deprived of personal
for the alleged commission of | liberty except as a result of | liberty as a result of conviction
an offence or by the action of an | conviction for an offence. for an offence.

authority.

These definitions outline a wide scope of “arrest” and “detention”, which is not restricted to
the deprivation of liberty for having committed an offence. Regarding the commission of an
offence, there is no requirement that the measure be imposed only by a public body; it would
also count as “arrest” if imposed by a private individual. However, the second part is unjustifi-
ably narrow when referring to “the action of an authority” and omitting other public officials.
Nonetheless, these definitions are more consistent with the requirements for judicial protec-
tion against unlawful and arbitrary deprivation of liberty stipulated by the Covenant and the
Convention than the definitions of the Havana Rules and the Optional Protocol.

2.1. Right to liberty

In international human rights law, the right to liberty has a very specific meaning that is
closely related to the right to the freedom of physical movement. Until very recently, the
substance of this right was defined in a more or less identical way in the jurisprudence of the

1 See Kanev, Protection against Torture, pp. 198-201.
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ECtHR and the HRC as freedom from an extreme form of restriction to the freedom of physi-
cal movement against the will of the person who is subject to the restrictive measures. This
understanding of the right to liberty also prevails in the relevant literature, although there
are certain variations with respect to its systematic place.!

In one of its key judgments on the right to liberty and security, Storck v. Germany of 2005, the
ECtHR distinguished between two aspects of the right to liberty: objective and subjective.
According to the Court:

“[..] the notion of deprivation of liberty within the meaning of Article 5(1) does not only
comprise the objective element of a person’s confinement in a particular restricted space
for a not negligible length of time. A person can only be considered to have been deprived
of his liberty if, as an additional subjective element, he has not validly consented to the
confinement in question.”?

In its more recent case law, the Court reaffirmed this approach in a series of other judgments.?
It was also reaffirmed in the judgment of the Grand Chamber in the case of Stanev v. Bulgaria
of 20124

Through its jurisprudence, the ECtHR has created several legal constructs that elucidate the
meaning of both the objective and the subjective element of the concept of deprivation of
liberty. One part of these constructs in relation to the objective element concern the differen-
tiation between this right and the right to freedom of movement under Article 2 of Protocol
No. 4 to the Convention.® In its judgment in the case of Stanev v. Bulgaria of 2012, the Grand
Chamber held that this distinction is a matter of “[...] degree or intensity, and not one of nature
or substance”.® The main principles of the objective element of the concept of deprivation of
liberty were articulated by the Court in an earlier judgment in the case of Guzzardi v. Italy.”
This key judgment concerns the judicially ordered enforced stay of the applicant on an island
during pre-trial proceedings against him on charges of abduction. Generally speaking, in the
case of Guzzardi and in the subsequent judgments based on it, the ECtHR formulated four
criteria for assessing whether applicants had been objectively deprived of their liberty:

« The (im)possibility to leave a particular confined space;
+ The degree of isolation;
+ The degree of supervision and control to which they are subject;

+ The existence and degree of restriction of social contacts.

1 According to Stefan Trechsel, the right to liberty and security protects ,the classical liberté d’aller et de venir” (Trechsel,
Human Rights in Criminal Proceedings, p. 409). Jacques Velu and Rusen Ergec express a similar view in Velu, ], R. Ergec.
R. (2014) Convention européenne des droits de '’homme, 2e edition, Bruxelles, Bruylant, p. 310 (hereinafter Velu, Ergec,
Convention européenne des droits de ’homme). In Gilles Lebreton’s textbook, however, it is not included in the scope of the
right d’aller et venir, but is treated instead under the “right to security” (Lebreton, G. (2005) Libertés publiques et droits
de ’'Homme, 7e édition, Paris, Armand Colin, pp. 369-392).

2 ECtHR, Storck v. Germany, No. 61603/00, Judgment of 16 June 2005, § 74.

3 See more specifically ECtHR, Shtukaturov v. Russia, No. 44009/05, Judgment of 27 March 2008, § 106; ECtHR, D.D. v.
Lithuania, No. 13469/06, Judgment of 14 February 2012, § 146; ECtHR, Kedzior v. Poland, No. 45026/07, Judgment of 16
October 2012, § 55; ECtHR, Mihailovs v. Latvia, No. 35939/10, Judgment of 22 January 2013, § 128.

4 ECtHR, Stanev v. Bulgaria, No. 36760/06, Grand Chamber judgment of 17 January 2012, § 117.

5 This provision guarantees the right to freedom of movement to everyone residing legally within the territory of a state,
including the right to leave any country, including his own. This right may be restricted in the interest of national se-
curity or public safety, to maintain public order, to prevent crimes, to protect public health and morals or to protect the
rights and freedoms of others. It is also subject to restrictions in certain areas of the country, insofar as this is justified
by the public interest in a democratic society.

6 ECtHR, Stanev v. Bulgaria, § 115. See also ECtHR, Rantsev v. Cyprus and Russia, No. 25965/04, Judgment of 7 January
2010, § 314.

7 ECtHR, Guzzardi v. Italy, No. 7367/76, Judgment of 6 November 1980.
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Many of the cases in which the Court gave judgments include some or all of these factors
and the Court does not always explain which of the factors were considered decisive in the
specific case.

Placing the arrested person under the constant control of the authorities, regardless of wheth-
er they are detained at an institution or if the detention was for a brief duration and with the
purpose of arranging formalities, is decisive when ruling whether a deprivation of liberty
has occurred.! In several cases concerning formal detentions and arrests for the purposes of
safeguarding public order or combating crime, the ECtHR disregarded almost completely the
duration of the measure and held that a deprivation of liberty had occurred despite the short
duration of the restrictions on the applicants’ freedom of physical movement.? In its judgment
in the case of Shimovolos v. Russia of 2011, the Court found that the applicant, a well-known
human rights activist and opponent of the Russian regime, had been deprived of his liberty
when he was detained for 45 minutes. In its judgment in the case of Gillan and Quinton v. Unit-
ed Kingdom of 2010, the ECtHR found that when police officers stopped two persons who were
going to an anti-military rally in London for a 20-30 minutes search them, this amounted to
deprivation of liberty and, therefore, fell within the scope of Article 5. The Court motivated
this by the fact that they were statutorily obligated to stay in place and be subjected to a
search, and that, had they refused to do so, they would have been detained at a police station
where charges could have been pressed against them.> The duration of the detention of one of
the applicants in the case of Brega and Others v. Moldova (judgment of 2012) was even shorter.
In this case, plainclothes police officers stopped the applicant at a trolleybus stop and forced
him to enter the coming trolleybus in order to prevent him from attending a protest rally.
Inside the trolleybus, he was closely surrounded by the officers and, despite his protests, was
kept like this for about eight minutes until the trolleybus passed several stops. After that he
was released but his detention prevented him from attending the rally. The ECtHR held that
there had been a deprivation of liberty and that “[i]n view of the context and of the special cir-
cumstances of the case the Court considers that the second applicant’s deprivation of liberty
was arbitrary and unlawful”#

The assessment of whether a deprivation of liberty has objectively occurred on the basis of
the above-mentioned four criteria has guided the jurisprudence of the Strasbourg organs for
more than three decades since the judgment in the Guzzardi case. In March 2012, however,
with the Grand Chamber judgment in the case of Austin and Others v. the United Kingdom, this
test was seriously undermined. With this judgment, the Court reversed its entire Article 5
jurisprudence. The case concerns a raid carried out by the British police against a rally in Lon-
don on 1 May 2001. On the basis of preliminary intelligence that there would be some among
the participants who might resort to violence and property damage, the police implemented
special measures. Some 6,000 police officers with special equipment closely encircled some
1,500 rally participants gathered at Oxford Circus in central London. This highly controver-
sial tactic, known as “kettling”, is traditionally used by the British police in such situations.
The police made several attempts to let small groups of protesters exit through the cordon but

1 See ECtHR, Foka v. Turkey, §§ 77-79; ECtHR, Rantsev v. Cyprus and Russia, § 317; ECtHR, Iskandarov v. Russia, § 140.

2 The case law of the Strasbourg organs in this respect has evolved. In their earlier decisions, they were more inclined
to take the duration factor into consideration. In its decision on admissibility in the case of X. v. the Federal Republic of
Germany of 1981, the Commission held that a child who was detained for two hours for questioning at a police depart-
ment without the door being locked had not been deprived of liberty (ECmHR, X. v. the Federal Republic of Germany, No.
8819/79, Decision on admissibility of 19 March 1981). See also Trechsel, Human Rights in Cri